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PRELIMINARY STATEMENT 

Nearly two years, nine depositions, and several document productions ago, this Court 

observed that “[t]ime and discovery may indeed show that Im’s statements were commonplace in 

the industry, and that nobody really relied on them.”  S.E.C. v. Im, 2018 WL 840094, at *4 

(S.D.N.Y. Feb. 12, 2018).  Time and discovery have shown just that. 

Defendant James Im was a dealer of commercial mortgage-backed securities (“CMBS”) 

for Nomura Securities International.  The Securities and Exchange Commission (“SEC”) claims 

that he violated the securities laws in the course of negotiating the prices of seven CMBS deals 

with sophisticated investment managers between 2010 and 2014.  Specifically, the SEC alleges 

that Mr. Im made false statements to investors about the price at which Nomura purchased certain 

bonds (and the corresponding spread between the purchase and sale price), other counterparty bids 

and offers, and the ownership of the bond. 

For purposes of this motion, we will assume that Mr. Im actually misstated one or more of 

these things in the manner the SEC alleges.1  But these alleged misstatements do not amount to 

fraud for two principal reasons.  First, they were not material because reasonable investors in the 

CMBS market would not have factored them into their valuation of the bonds or their decisions 

about whether to purchase them.  Reasonable investors understood that transactions with CMBS 

dealers are informed by complex quantitative models that wholly disregard dealer statements about 

purchase price, other counterparty bids and offers, and bond ownership.  And that makes sense, 

because these deals are made on an arm’s length, “principal-to-principal” basis—the dealers are 

not obliged to act as the investors’ agents, so their sole objective is to negotiate the best price 

possible.  Indeed, most witnesses testified that the types of dealer misstatements at issue were 

1 This assumption does not apply to Trade 5. 
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common in the CMBS industry; according to these witnesses, unverifiable dealer statements—as 

opposed to objective data generated from the counterparties’ quantitative models—were taken 

with a “grain of salt.”  It is therefore unsurprising that the SEC has been unable to elicit any 

evidence that Mr. Im’s misstatements led to a single dollar of extra profits for Nomura, or a single 

dollar of extra compensation for Mr. Im.   

Second, no reasonable factfinder could conclude that Mr. Im acted with scienter—that he 

intended to defraud anyone or recklessly disregarded the falsity of his statements.  His 

misstatements were negotiating positions—nothing more.  And market participants understood 

that such misstatements were not uncommon.  There is no evidence that Mr. Im expected his 

statements, made in the course of pricing discussions between highly sophisticated, self-interested 

principals guided by complex financial models, to affect the investors’ ultimate decisions about 

whether and at what price to buy or sell a bond.  And that is why he had no incentive to make sure 

that his statements about acquisition price, other counterparty bids and offers, and bond ownership, 

were strictly accurate.  In short, whether or not Mr. Im made false statements, everyone knew 

dealers often did so, and he knew that they knew this.   

This Court should grant summary judgment in favor of Mr. Im.   

BACKGROUND2

A. CMBS Are Traded In An Over-The-Counter Market. 

CMBS are debt securities, often referred to as “mortgage bonds,” in which the underlying 

assets are commercial mortgage loans, such as loans for the construction of factories, office 

buildings, apartment complexes, shopping malls, and other commercial-use properties.  See Def.’s 

2 All referenced exhibits (“Ex. __”) are attached to the accompanying Declaration of Michael 

Martinez. 
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Rule 56.1 Stmt. (“56.1”) ¶ 1; see also Ex. A, Burnaman Tr. 7:24-8:6.  The loans are pooled together 

in a trust, and investors own a beneficial interest in that trust that entitles them to a share of the 

income generated by the loans.  See 56.1 ¶ 2; see also Ex. A, Burnaman Tr. 7:24-8:6; Ex. B, 

Koltermann Tr. 25:14-26:8.  In other words, CMBS holders receive the cash flows produced by 

the underlying mortgages in the form of regular mortgage payments by the borrower.  See 56.1 ¶ 

3; see also Ex. A, Burnaman Tr. 7:24-8:6; see also Ex. B, Koltermann Tr. 105:24-107:13; Ex.  

Tr. 34:23-36:17.  The price the investor pays for the bond, combined with the cash flows 

generated for the investor by virtue of its ownership of the bond, determine the bond’s “yield” or 

return on investment.  See 56.1 ¶ 4; see also Ex. A, Burnaman Tr. 189:16-190:1; Ex. D, Maitland 

Hudson Tr. 45:21-46:7; Ex.  Tr. 61:4-62:10. 

CMBS are traded in an “over-the-counter” market.  56.1 ¶ 5; see also Ex. A, Burnaman Tr. 

9:1-10:3.  Unlike stocks, which are traded publicly through an exchange (such as the New York 

Stock Exchange), CMBS are traded privately through broker-dealers (“dealers”) and are owned 

almost exclusively by sophisticated investors, such as hedge funds, money managers, and other 

dealers—not by individuals.  56.1 ¶ 6; see also Ex. A, Burnaman Tr. 52:10-55:4; Ex. B, 

Koltermann Tr. 99:8-23; Ex. Tr. 19:21-20:10; Ex. F, Jordan Tr. 17:8-11; Ex.  Tr. 

71:19-72:12; Ex. G, Muste Tr. 35:13-25; Ex. H, Pei Tr. 25:13-22; Ex. D, Maitland Hudson Tr. 

24:4-20, 89:6-90:12.  CMBS trade prices are not publicly available, so any statements about such 

prices are not capable of verification.  56.1 ¶ 7; see also Ex. A, Burnaman Tr. 53:7-15; Ex. B, 

Koltermann Tr. 96:8-17; Ex. D, Maitland Hudson Tr. 127:8-23; Ex. G, Muste Tr. 21:18-22:4; Ex. 

Tr. 221:24-222:9. 

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED REDACTEDREDACTED

REDACTED
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B. Investors Use Proprietary Quantitative Models To Value And Price CMBS, 
Which Do Not Incorporate Dealer Representations About Acquisition Price, 
Prior Bids And Offers, And Bond Ownership. 

Investors and dealers use proprietary quantitative models to project the cash flows 

produced by CMBS and to determine the value and price for those bonds.  See 56.1 ¶ 8; see also 

Ex. A, Burnaman Tr. 186:19-187:4; Ex. B, Koltermann Tr. 118:18-119:18; Ex Tr. 51:23-

53:15; Ex. F, Jordan Tr. 36:10-14; Ex. Tr. 55:3-56:6; Ex. G, Muste Tr. 18:8-15; Ex. H, 

Pei Tr. 28:17-29:2, 58:6-9; Ex. D, Maitland Hudson Tr. 61:18-21.  These models allow the user to 

input a price range and receive a corresponding yield, or to input a yield and receive a price range.  

See 56.1 ¶ 9; see also Ex. Tr. 107:15-108:19; Ex. H, Pei Tr. 29:18-30:15, 53:17-23; Ex. 

G, Muste Tr. 18:8-19:10; Ex. B, Koltermann Tr. 135:11-136:14; Ex. A, Burnaman Tr. 189:16-

190:1; Ex. D, Maitland Hudson Tr. 26:24-28:12.  They combine exhaustive market research with 

assumptions and predictions that are developed by, and are unique to, each modeler.  See 56.1 

¶ 10; see also, e.g., Ex. H, Pei Tr. 42:2-12; Ex. B, Koltermann Tr. 122:12-123:22; Ex. D, Maitland 

Hudson Tr. 41:11-42:19; Ex. A, Burnaman Tr. 186:19-187:4; Ex. Tr. 47:18-48:18; Ex. F, 

Jordan Tr. 25:3-8; Ex. Tr. 83:11-84:7; Ex. G, Muste Tr. 17:21-18:7.   

CMBS models are more granular and loan-driven than residential mortgage-backed 

securities (“RMBS”) models.  See 56.1 ¶ 11; see also Ex. H, Pei Tr. at 22:10-23:12.  As one of the 

counterparties in this case explained:  “CMBS is a different type of animal versus . . . other types 

of securitized products . . . like a residential model, which is more average statistical based.”  Ex. 

H, Pei Tr. 22:12-17.  When asked to describe “the big differences between CMBS quantitative 

modeling and RMBS quantitative modeling,” the same counterparty responded:   

Well, CMBS is loan level driven and, you know, we spend a lot of 

time going through the largest loans down to the smallest loans and 

understanding the stories.  Like each loan has a story around it.  Like 

you’ll – you’ll go through the special services commentary and it 

will tell you this is what is going on with the property, there’s lease 

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED
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rolling, there’s reserves in place, but, you know, maybe they found 

a new tenant to come in, paying some rent concession.  So there is a 

lot of story around it versus like a residential model you have – it is 

all averages.  

Id. at 22:18-23:12.   

CMBS dealers and investors collect numerous pieces of loan-specific data to incorporate 

into their quantitative models, which, as discussed, in turn generates a price range within which a 

counterparty will seek to purchase or sell a bond.  56.1 ¶ 12; see also Ex. H, Pei Tr. 22:18-23:12; 

Ex. F, Jordan Tr. 25:9-19; Ex. Tr. 86:14-88:8; Ex. D, Maitland Hudson Tr. 28:15-18; 

Ex Tr. 29:8-31:2; Ex. B, Koltermann Tr. 105:24-107:13.  Such data includes, but is not 

limited to: total number of commercial loans; total unpaid principal balance of loans; expected 

loan prepayments; property location; property type; occupancy data; lease terms; rent rolls; tenant 

rollover; vacancy rates; property appraisals; associated franchises; reputation of associated 

franchises; associated licensing deals; reputation of associated licensors; property operating 

history; stock prices and financial reports from sponsors and tenants; the loan originator; special 

servicer performance; and the impact of macroeconomic trends on the underlying loans.  56.1 

¶¶ 13-33. 

Critically, these proprietary quantitative models do not incorporate dealer representations 

about acquisition prices, bids or offers by other counterparties, or bond ownership—which are not 

objectively verifiable.  See 56.1 ¶ 34; see also ex. H, Pei Tr. 31:22-33:23; Ex. D, Maitland Hudson 

Tr. 54:14-55:4; Ex. F, Jordan Tr. 32:16-23; Ex. Tr. 260:24-262:17; Ex. A, Burnaman 

Tr. 146:16-148:9; Ex. B, Koltermann Tr. 161:3-162:3.  Investors do not generally request such 

data, and dealers do not provide it as a matter of custom or practice.  56.1 ¶ 36; see also Ex.  

Tr. 138:16-24; Ex. F, Jordan Tr. 40:22-41:13; Ex. B, Koltermann Tr. 155:25-156:6; Ex. 

D, Maitland Hudson Tr. 55:18-56:23; Ex. H, Pei Tr. 66:19-67:21, 199:11-13.  When dealers do 

REDACTED

REDACTED

REDACTED

REDACTED

REDACTED
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volunteer such information, investors understand that it cannot be verified.  56.1 ¶ 37; see also Ex. 

Tr. 259:7-260:10; Ex. B, Koltermann Tr. 149:9-150:5; Ex. A, Burnaman Tr. 

178:20-180:1, 234:3-12; Ex Tr. 89:4-10; Ex. H, Pei Tr. 67:12-21; Ex. D, Maitland Hudson 

Tr. 56:16-23.  And where dealer representations contradict the range of prices generated from a 

quantitative model, the model governs:  Counterparties testified that these proprietary quantitative 

models “stay[] the same” regardless of information provided by the dealer regarding price or 

ownership (Ex. H, Pei Tr. 107:19-109:9, 193:15-194:6), and that it 

(Ex. D, Maitland Hudson Tr. 177:12-

14).  See 56.1 ¶ 38. 

C. Dealers Act As Principals, Not Agents, And Their Stated Acquisition Price Is 
Therefore Taken With A Grain Of Salt. 

CMBS trades are principal-to-principal transactions; the dealers do not act as agents of the 

investors and have no fiduciary responsibility toward them.  56.1 ¶ 39; see also Ex. A, Burnaman 

Tr. 161:13-163:2, 256:2-22; Ex. F, Jordan Tr. 17:12-21; Ex. B, Koltermann Tr. 98:24-99:17, 

103:8-105:23; Ex. Tr. 42:16-20; Ex. D, Maitland Hudson Tr. 20:24-21:3; Ex. H, Pei Tr. 

24:5-9, 57:17-23.  Dealers act entirely in their own financial self-interest in arm’s length 

negotiations where either party is free to walk away at any time.  56.1 ¶ 42; see also Ex. A, 

Burnaman Tr. 15:1-16:4; Ex. F, Jordan Tr. 17:12-18:9-18; Ex. B, Koltermann Tr. 100:6-101:23, 

157:12-18; Ex. Tr. 68:22-69:13, 85:4-12; Ex. H, Pei Tr. 57:17-58:5, 63:20-23; Ex. D, 

Maitland Hudson Tr. 20:14-21:18, 60:9-61:17, 80:19-23, 81:15-84:11.  Dealers seek to sell bonds 

at the highest price an investor will pay and seek to buy bonds at the lowest price an investor will 

accept—and investors understand that.  56.1 ¶ 43; see also Ex. A, Burnaman Tr. 158:5-21; Ex. F, 

Jordan Tr. 17:22-18:8; Ex. F, Koltermann Tr. 101:5-23; Ex. Tr. 106:14-107:22; Ex. D, 

Maitland Hudson Tr. 21:4-12; Ex. H, Pei Tr. 24:5-14.  If the counterparty does not like the price 

REDACTED

REDACTED

REDACTED
REDACTED

REDACTED

REDACTED

REDACTED
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offered, it can and will seek another counterparty with which to conduct the transaction.  56.1 ¶ 44; 

see also Ex. B, Koltermann Tr. 157:12-18; Ex. Tr. 68:22-70:4; Ex. D, Maitland Hudson 

Tr. 80:9-23; Ex. H, Pei Tr. 63:20-23, 98:5-13.  It is in part for that reason why investors 

communicate with multiple dealers regarding bond availability and pricing.  See 56.1 ¶ 45; see 

also Ex. F, Jordan Tr. 35:23-36:9 (interacted with approximately 15 dealers daily); Ex. B, 

Koltermann Tr. 74:10-75:2 (interacted with “ten different dealers” in a normal week); Ex.

Tr. 103:13-104:2 (interacted with “a couple dozen different dealers”); Ex. D, Maitland Hudson Tr. 

57:5-58:19 ; Ex. H, Pei Tr. 55:19-23 (interacted with 10 

dealers).  

Like investors, dealers may choose to hold a bond in inventory until they can sell it at a 

price in line with their own quantitative modeling.  See 56.1 ¶ 46; see also Ex. B, Koltermann Tr. 

98:24-99:17.  As one counterparty explained,

 Ex. D, Maitland Hudson Tr. 89:6-90:22

 Ex. D, Maitland Hudson Tr. 90:19-20.  In 

other words, dealers do not solely serve the function of providing liquidity to investors, nor are 

they obligated immediately to sell securities that they have just purchased.  56.1 ¶ 47; see also Ex. 

I, Im Tr. 140:2-11 (noting that Nomura could choose to “purchase the bond, hold it in inventory, 

and sell it at a higher price” or to “buy the bond . . . and sell it”); Ex. D, Maitland Hudson Tr. 

24:12-20

; Ex. G, Muste Tr. 35:13-25 (acknowledging that a dealer can choose to keep a bond rather 

REDACTED

REDACTED

REDACTED

REDACTED
REDACTED REDACTED

REDACTED
REDACTED

REDACTED
REDACTED
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than resell to another counterparty); Ex. H, Pei Tr. 25:17-22 (agreeing that a dealer could choose 

to hold on to a bond, rather than immediately resell the bond). 

The trade confirmations themselves reflect the principal-to-principal nature of these 

transactions.  They identify the dealer and the investor, the specific bond, the amount purchased 

or sold, and the final transaction price.  See, e.g., 56.1 ¶ 48; Ex. J, SEC-NY9250-LIT-000039077; 

Ex. K, SEC-NY9250-LIT-000038899; Ex. L, SEC-NY9250-LIT-000101307; Ex. M, SEC-

NY9250-LIT-000129162; Ex. N, SEC-NY9250-LIT-000071703; see also Ex A, Burnaman Tr. 

158:5-21 (testifying that trade confirmations “memorialize the price at which the transaction was 

consummated”); Ex. Tr. 91:21-92:19 (trade confirm reflects bond purchased and price at 

which trade was done); Ex. D, Maitland Hudson Tr. 125:22-126:9.  They do not include any 

compensation, spread, or profit made by the dealer, much less any “commission.”  56.1 ¶ 49; Ex. 

H, Pei Tr. 197:16-20; see also, e.g., Ex. J, SEC-NY9250-LIT-000039077; Ex. K, SEC-NY9250-

LIT-000038899; Ex. L, SEC-NY9250-LIT-000101307; Ex. M, SEC-NY9250-LIT-000129162; 

Ex. N, SEC-NY9250-LIT-000071703.

Because investors know that dealers have no fiduciary obligations toward counterparties, 

and because counterparties use models that incorporate far more sophisticated data than anything 

a dealer says, a dealer’s statements about the price at which it can acquire a bond from another 

counterparty are treated as nothing more than a starting point for negotiations, often referred to as 

“price context.”  See 56.1 ¶ 50; see also, e.g., Ex. H, Pei Tr. 117:20-18:14, 194:20-195:14; Ex. B, 

Koltermann Tr. 156:7-158:8.  This starting point indicates to the investor the price above which 

the dealer would like to trade.  56.1 ¶ 51; see also Ex. H, Pei Tr. 168:16-169:23; Ex. Tr. 

82:7-25; Ex. G, Muste Tr. 49:1-21; Ex. A, Burnaman Tr. 182:24-183:9.  The investor 

independently uses its model to determine whether the price is in line with the investor’s yield 

REDACTED

REDACTED
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targets.  56.1 ¶ 53; see also Ex. F, Jordan Tr. 35:18-22; Ex. H, Pei Tr. 195:15-196:10, 59:7-14; Ex. 

B, Koltermann Tr. 136:8-14.  If it is not, the investor may decline to negotiate with the dealer.  

56.1 ¶ 56; see also Ex. H, Pei Tr. 59:7-14; Ex. D, Maitland Hudson Tr. 136:22-138:12.  Or it may 

make a bid lower than the dealer’s stated acquisition price, referred to as “bidding back,” in order 

to reach the yield targets calculated by its model.  56.1 ¶ 57; see also Ex. H, Pei Tr. 119:9-18, 

137:7-138:6, 168:16-169:23; Ex. B, Koltermann Tr. 157:19-158:8; Ex. Tr. 81:13-19.  But 

in any event, the investor’s model remains constant throughout the negotiation process; the purpose 

of the model is to allow an investor to determine whether the negotiated price falls within an 

acceptable price range.  56.1 ¶ 58; see also Ex. H, Pei Tr. 108:14-109:9; Ex. B, Koltermann Tr. 

161:17-162:3; Ex. D, Maitland Hudson Tr. 54:14-55:4.  

CMBS investors understand perfectly well that dealers commonly make misstatements 

about acquisition prices, other counterparty bids or offers, and ownership of bonds.  56.1 ¶ 61.  

Indeed, as one of Mr. Im’s counterparties observed, dealer misstatements are something of a 

tradition in the CMBS market:  “[I]t is a practice that has been out there since, you know, bond 

salesman have been trading things.  It’s like used car salesmen, they do the same thing.  It has 

always been there.”  Ex. H, Pei Tr. 123:6-124:25; see also Ex. D, Maitland Hudson 93:6-21 

; Ex. F, Jordan 

Tr. 44:10-22 (“Q: Now, . . . did you understand that dealers may not always have been truthful in 

negotiations with you?  A: I did, yup.”); Ex. Tr. 260:11-15 (agreeing that dealers or 

other market participants may not always tell the truth); Ex Tr. 66:20-67:7 (“[W]e would 

take information or color from some dealers but we don’t verify that they’re telling the truth.  In 

the back of our minds there’s a possibility that they may not be telling the truth.”); Ex. A, 

REDACTED

REDACTED

REDACTED

REDACTED
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Burnaman Tr. 36:8-37:2 (noting it was “not uncommon for there to be misrepresentations, 

fabrications, [or] spin . . . engaged in by both parties.”).   

As a result, investors do not verify the dealer’s statements, and instead determine the value 

of a bond using their own models.  56.1 ¶ 62; see also Ex. Tr. 67:8-14 (agreeing that he 

would approach negotiations “with some skepticism” about color provided by dealers); Ex. E, 

Tr. 260:11-23 (it was “fair” to say that he would take unverifiable information provided 

by other market participants “with a grain of salt”); Ex. D, Maitland Hudson Tr. 62:17-64:19; Ex. 

F, Jordan Tr. 45:8-46:18.  And they do not necessarily walk away from a deal even if they suspect 

that a dealer is lying—including in transactions with Mr. Im.  See 56.1 ¶ 63; see also Ex. D, 

Maitland Hudson Tr. 108:2-110:8

; Ex. 

H, Pei Tr. 111:25-112:19 (testifying that she would have traded with Mr. Im even after her August 

2015 meeting with the SEC when she was informed about his alleged misrepresentations).  

D. The SEC Alleges That Mr. Im Made Misstatements In Seven Deals. 

The SEC brought this suit in 2017 alleging that Mr. Im violated Section 17(a) of the 

Securities Act and Section 10(b) and Rule 10b-5 of the Exchange Act.  Compl. ¶¶ 81-96.  The SEC 

claims that Mr. Im made misstatements in connection with seven trades during his five years 

working on Nomura’s CMBS desk.  According to the complaint: 

Trade 1.  On June 27, 2012, in a Bloomberg chat that included Wendy Pei of Ellington 

Management Group, Mr. Im stated that Nomura purchased MLMT 2006-C2 AJ at 78.25, when 

Nomura purchased the bond at 78.3  Mr. Im’s misstatement generated $12,500 in additional profit 

for Nomura’s CMBS desk.  Compl. ¶¶ 43-47.     

3 CMBS prices are negotiated as a percentage of the face value of that bond.  For example, 

78.25 is 78.25% of the face value of the MLMT 2006-C2 AJ bond. 

REDACTED

REDACTED

REDACTED
REDACTED
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Trade 2.  That same day and in the same Bloomberg chat, Mr. Im told Ms. Pei that he could 

purchase MLMT 2006-C2 AJ at 78 from a seller, when Nomura had already purchased the bond 

at 77.125.  Mr. Im’s misstatement generated $52,500 in additional profit for Nomura’s CMBS 

desk.    Compl. ¶¶ 48-51.   

Trade 3.  On April 4, 2014, in a Bloomberg chat with Harris Trifon of Western Asset 

Management, Mr. Im stated that he did not think a seller with whom he was engaged regarding 

MLCFC 2007-9 AJ would be willing to sell the bond for below 96, when in fact Nomura had 

purchased the bond the day before for 95.5.  Mr. Im’s misstatement generated $75,375 in additional 

profit for Nomura’s CMBS desk.  Compl. ¶¶ 52-56. 

Trade 4.  On August 14, 2012, in a Bloomberg chat with of Pine River Capital 

Management, Mr. Im stated that Nomura purchased CGCMT 2008-C7 AJ at 77, when in fact 

Nomura had already purchased the bond at 76.75.  Mr. Im’s misstatement generated $20,000 in 

additional profit for Nomura’s CMBS desk.  Compl. ¶¶ 57-61. 

Trade 5.  On April 26, 2010, in a Bloomberg chat with Nate Oseep of Moore Capital 

Management regarding a trade of CSMC 2006-C4 D, Mr. Im stated that a “guy showed 11.5 bid.”  

Compl. ¶ 64.  The SEC alleges that this “statement was false” because Nomura had received a bid 

price of 12.5 the previous Friday, id. ¶ 63, and the bond was ultimately sold for 12.25, id. ¶ 65.  

Mr. Im’s misstatement generated $150,000 in additional profit for Nomura’s CMBS desk.  Id.

¶ 66. 

Trade 6.  On June 29, 2012, in a Bloomberg chat with of

 Mr. Im stated that Nomura had bought MLMT 2006-C2 AJ at 79, when in fact 

Nomura purchased the bond at 78.5.  Mr. Im’s misstatement generated $50,000 in additional profit 

for Nomura’s CMBS desk.  Compl. ¶¶ 68-73. 

REDACTED

REDACTED REDACTED
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Trade 7.  On September 14, 2012, in a Bloomberg chat with Vlad Muste of Tricadia Capital 

Management, Mr. Im stated that Nomura had bought CGCMT 2008-C7 AJ at 81.125, when in fact 

Nomura purchased the bond at 81.  Mr. Im’s misstatement generated $6,368.75 in additional profit 

for Nomura’s CMBS desk.  Compl. ¶¶ 74-78. 

The complaint alleges that Mr. Im’s purported misstatements “generated a total of at least 

$366,743 in additional unlawful profits for the CMBS desk.”  Compl. ¶ 41.   

Mr. Im moved to dismiss the complaint, and on February 12, 2018, this Court denied Mr. 

Im’s motion, while noting that “[t]ime and discovery may indeed show that Im’s statements were 

commonplace in the industry, and that nobody really relied on them.”  S.E.C. v. Im, 2018 WL 

840094, at *4 (S.D.N.Y. Feb. 12, 2018).   

SUMMARY JUDGMENT STANDARD 

Summary judgment is appropriate when “there is no genuine dispute as to any material fact 

and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56.  A fact is “material” 

if it “might affect the outcome of the suit under the governing law.”  Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986).  A dispute is “genuine” if, considering the record as a whole, “a 

rational trier of fact [could] find for the nonmoving party.”  Ricci v. DeStafano, 557 U.S. 557, 586 

(2009).  Where, as here, the nonmoving party will bear the burden of proof at trial, the moving 

party may establish the propriety of summary judgment by “point[ing] to a lack of evidence to go 

to the trier of fact on an essential element of the nonmovant’s claim.”  Jaramillo v. Weyerhaeuser 

Co., 536 F.3d 140, 145 (2d Cir. 2008).  The burden then shifts to “the nonmoving party [to] come 

forward with admissible evidence sufficient to raise a genuine issue of fact for trial” on each 

essential element of their claims.  Id.   
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ARGUMENT 

Section 10(b) of the Exchange Act and Rule 10b-5 require a showing that the defendant: 

“(1) made a material misrepresentation or a material omission as to which he had a duty to 

speak . . . ; (2) with scienter; (3) in connection with the purchase or sale of securities.”  S.E.C. v. 

Monarch Funding Corp., 192 F.3d 295, 308 (2d Cir. 1999).  Claims under Section 17(a) have 

similar elements:  “(1) the existence of a securities law violation by the primary (as opposed to the 

aiding and abetting) party; (2) knowledge of this violation on the part of the aider and abettor; and 

(3) substantial assistance by the aider and abettor in the achievement of the primary violation.”  

S.E.C. v. DiBella, 587 F.3d 553, 566 (2d Cir. 2009) (quoting Bloor v. Carro, Spanbock, Londin 

Rodman & Fass, 754 F.2d 57, 62 (2d Cir. 1985)). 

Here, no rational trier of fact could find that: (1) any misrepresentation by Mr. Im was 

material; or (2) that he acted with scienter.  The SEC has therefore failed to prove two essential 

elements of the Section 10(b) claim, and absent “the existence of a securities law violation,” the 

Section 17(a) claim falls with it.  The Court should enter summary judgment for Mr. Im.  

I. THERE IS NO GENUINE DISPUTE THAT MR. IM’S ALLEGED 
MISSTATEMENTS WERE IMMATERIAL. 

To satisfy its burden of proof on materiality, see Berks Cty. Emps.’ Ret. Fund v. First Am. 

Corp., 734 F. Supp. 2d 533, 538 (S.D.N.Y. 2010), the SEC had to come forward with evidence of 

“a substantial likelihood that the disclosure of the [truth] would have been viewed by the 

reasonable investor as having significantly altered the total mix of information [already] made 

available,” In re ProShares Trust Sec. Litig., 728 F.3d 96, 102 (2d Cir. 2013) (quoting DeMaria 

v. Andersen, 318 F.3d 170, 180 (2d Cir. 2003)).  Put differently, “[a] fact is considered material if 

there is a substantial likelihood that a reasonable person would consider it important in deciding 

whether to buy or sell.”  Azrielli v. Cohen Law Offices, 21 F.3d 512, 518 (2d Cir. 1994).  This 
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inquiry requires “delicate assessments of the inferences a ‘reasonable shareholder’ would draw 

from a given set of facts and the significance of those inferences to him.”  TSC Indus., Inc., v. 

Northway, Inc., 426 U.S. 438, 450 (1976).  Discovery in this case has confirmed that no rational 

factfinder could determine that Mr. Im’s alleged misstatements were material to investors. 

A. Dealer Statements Are Not Significant To A Reasonable CMBS Investor’s 
Decisions About Whether To Buy Or Sell CMBS Bonds. 

Mr. Im’s alleged representations would have no significance to a reasonable investor’s 

decision whether to buy or sell CMBS bonds.  First, CMBS investors use quantitative models to 

value CMBS bonds that do not account for dealer statements about price and ownership.  Second, 

a reasonable investor would understand that Mr. Im’s statements were merely a proposed starting 

point for negotiations—not verifiable data that could meaningfully inform their decisions.   

As discussed above at pages 4-6, the record overwhelmingly demonstrates that CMBS 

investors use complex, proprietary models—not dealer statements—to value bonds.  See, e.g. 56.1 

¶¶ 10, 34, 38.  These models utilize a wide array of different quantifiable and verifiable inputs.  

56.1 ¶ 12.  But they do not include representations about the prices at which a dealer bought and 

sold bonds, the ownership of the bonds, or the bids or offers from other counterparties.  56.1 ¶ 34; 

see also Ex. F, Jordan Tr. 32:16-23, 40:15-21; Ex. D, Maitland Hudson Tr. 54:14-55:4; Ex. H, Pei 

Tr. 31:17-33:23.4  All of the modeling is done before a CMBS investor engages in negotiations for 

the purchase or sale of a specific CMBS bond.  See 56.1 ¶ 54; see also Ex. B, Koltermann Tr. 

250:7-18; Ex. F, Jordan Tr. 35:18-22; Ex. H, Pei Tr. 21:11-15.   

4 Mr. Im’s counterparties could have asked him for written verification of his 

representations, but they never did.  56.1 ¶ 36; see also Ex.  Tr. 138:16-24; Ex. F, Jordan 

Tr. 40:22-41:13; Ex. B, Koltermann Tr. 155:25-156:6; Ex. D, Maitland Hudson Tr. 55:18-56:23; 

Ex. H, Pei Tr. 66:19-67:21, 199:11-13; cf. Emergent Capital Inv. Mgmt., LLC v. Stonepath Grp., 
Inc., 343 F.3d 189, 196 (2d Cir. 2003) (rejecting fraud claim where plaintiff, a sophisticated 

investor, could have protected itself with respect to oral representations but chose not to do so).  

REDACTED
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 Ex. D, 

Maitland Hudson Tr. 46:23-25 (emphasis added).  The SEC’s own expert reinforced this point: 

[W]hat I would do is, after I have made all of my adjustments and 

looked at – identified my scenario analysis as to how my yield 

changes, given a different scenario, I would have in my head where 

should that cash flow trade and what is the range?  Because one thing 

in CMBS is absolutely uniform is this is all about ranges, because 

you’re never going to go and say, I want to buy this at 95 and a half.  

That would be stupid. . . .  I have my range where I would expect to 

be compensated for that.  Now it’s my job to find out where or not I 

can actually execute on that. 

Ex. B, Koltermann Tr. 119:7-120:6.   

Relatedly, the experts for both parties agree that a CMBS dealer’s stated acquisition price, 

or the price at which the dealer states it can acquire a bond from another counterparty, functions 

as a starting point for negotiation.  See 56.1 ¶¶ 50-51; see also Ex. B, Koltermann Tr. 156:7-25; 

Ex. A, Burnaman Tr. 182:24-183:9.  As discussed above at pages 8-9, an investor runs the stated 

acquisition price through its model to decide whether the negotiating price hits the investor’s 

desired yield targets.  See 56.1 ¶ 53.  If it does not, the investor generally knows that negotiations 

will be a waste of time and will “walk away.”  See 56.1 ¶ 56; Ex. F, Jordan Tr. 38:11-16; see also 

Ex. H, Pei Tr. 59:7-14; Ex. D, Maitland Hudson Tr. 136:22 138:12.  But to repeat, the dealer’s 

stated acquisition price does not affect an investor’s valuation of the bond; it is run through the 

model for the sole purpose of determining whether it matches the value that the model has already 

calculated.   

In short, Mr. Im’s statements about price would not have influenced a reasonable investor’s 

decisions, let alone “significantly altered” the “total mix” of information that the investor would 

have considered.  ProShares Trust, 728 F.3d at 102 (emphasis added).  To be sure, a reasonable 

investor might have found information about the bond’s acquisition and price “nice to know.”  56.1 

REDACTED
REDACTED
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¶ 35; Ex Tr. 124:9.  But Second Circuit precedent is clear that a defendant “is not required 

to disclose a fact merely because a reasonable investor would very much like to know that fact.”  

Zyi Trading Corp. Emps.’ Money Purchase Pension Plan & Tr. v. Ross (In re Time Warner Inc. 

Sec. Litig.), 9 F.3d 259, 267 (2d Cir. 1993).  The most Mr. Im’s statements could have done was 

prolong negotiations that might otherwise have ended sooner. 

B. Mr. Im’s Alleged Misstatements Did Not Result In A Higher Purchase Price. 

“A court must consider both quantitative and qualitative factors in assessing an item’s 

materiality.”  Litwin v. Blackstone Grp., L.P., 634 F.3d 706, 717 (2d Cir. 2011) (emphasis added) 

(quotation marks omitted).  Despite the testimony above, the SEC’s complaint suggests that Mr. 

Im’s misstatements were material because the counterparties would have been able to negotiate a 

lower purchase price had they known the “truth.”  See Compl. ¶ 41.  The SEC’s own expert has 

now debunked that allegation, as have the purported victims.  See, e.g., 56.1 ¶ 64; Ex. H, Pei Tr. 

97:11-98:13, 107:5-110:22, 111:2-22; Ex Tr. 128:7-129:9; Ex. G, Muste Tr. 60:2-62:15; 

Ex. B, Koltermann Tr. 214:7-215:16; see also Ex. A, Burnaman Tr. 229:21-230:11.  And no 

deposed counterparty testified that a better market price was available at the time of his or her 

transaction with Mr. Im.  56.1 ¶ 65; see also, e.g., Ex. H, Pei Tr. 205:9-15.  Finally, no counterparty 

testified that if he or she had later learned the true price at which Mr. Im purchased the bond at 

issue, he or she would have undone the trade.  56.1 ¶ 66; see also, e.g., Ex. Tr. 136:15-17; 

Ex. H, Pei Tr. 93:20-94:14.  Accordingly, there is no factual basis in the discovery record 

supporting even a single dollar of inflated trading profits, much less the $366,743.00 that the SEC 

alleges in the complaint.   

The SEC’s expert further explained that the profits to the dealer make no difference to the 

investor—which is sensible, because the investors’ goal is to increase their own yields.  See 56.1 

¶ 67; see Ex. B, Koltermann Tr. 103:3-7 (“Q.  So [investors] would rather pay the dealer more and 

REDACTED
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have a lower all-in price than pay the dealer less in compensation and have to pay a higher price?  

A.  Yes.”); see also Ex. H, Pei Tr. 204:16-205:15; Ex. D, Maitland Hudson Tr. 177:15-179:3; Ex. 

A, Burnaman Tr. 147:12-148:9.  Thus, to the extent that Mr. Im’s alleged misstatements were 

designed to increase his own spread or Nomura’s profits (but see Part II infra), the investors still 

would not have changed their decisions to buy or sell.   

C. Mr.  Testimony Does Not Create A Genuine Issue Of Fact Because 
It Rests On A Plainly Mistaken Understanding Of The Relationship Between 
A CMBS Dealer And An Investor. 

The SEC will no doubt point to the testimony of one counterparty—Mr

 Ex.  

Tr. 283:20-284:2.  Unlike every other counterparty in this case, Mr.

”  56.1 ¶ 68; Ex.  Tr. 201:13-203:25.  After the SEC volunteered a textbook 

definition of agency,5 Mr

 56.1 ¶ 69; Ex.  Tr. 201:23-202:2 

”); id. 203:13-

20 

  Each of the other counterparties fully understood 

that CMBS transactions operate on a principal-to-principal basis, and that dealers are not agents.  

See p. 6, supra; 56.1 ¶ 39.  

Mr  testimony does not allow the SEC to survive summary judgment for at least 

two reasons.  First, because of his fundamental misunderstanding about a dealer’s role in the 

5 Ex Tr. 201:16-19 
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CMBS market, his views do not reflect those of “a prototype reasonable investor.”  Chris-Craft 

Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 363 (2d Cir. 1973) (emphasis added); United 

States v. Litvak, 889 F.3d 56, 69 (2d Cir. 2018) (“Litvak II”).  Second, even if his view were 

probative of materiality, it does not create a “genuine dispute” on that issue.  Fed. R. Civ. P. 56 

(emphasis added).  No rational factfinder could find in the SEC’s favor based on testimony that 

rests on an indisputedly false premise.  Cf. Litvak II, 889 F.3d at 69 ((“[A]rgument that a 

[counterparty’s] perceived relationship of trust showed materiality . . . itself is flawed because it 

equates an indisputably incorrect personal belief with an objective test of materiality.”). 

D. Litvak I And Litvak II Are Not To The Contrary. 

At the pleading stage, this Court rejected Mr. Im’s materiality argument based primarily 

on the Second Circuit’s decision in United States v. Litvak, 808 F.3d 160 (2d Cir. 2015) (“Litvak 

I”).  See Im, 2018 WL 840094, at *2-3.  The Court interpreted Litvak I to mean that “[f]or now, it 

is enough for the SEC to allege that Im misstated Nomura’s buying price, that the buying price is 

an important data point in the CMBS industry, and that the misstatements affected the price that 

Nomura’s customers were willing to pay.”  Id. at *3 (emphasis added).  As discussed above, the 

evidence has now revealed that the SEC’s allegations were wrong:  Mr. Im’s alleged misstatements 

did not “affect[] the price that Nomura’s customers were willing to pay.”  Id.  But because this 

Court deemed Litvak I “dispositive” at the pleading stage, we offer a close analysis of that decision 

and the Second Circuit’s later decision in the same litigation.  Litvak II.  These cases in no way 

undermine Mr. Im’s summary judgment motion.   

Litvak I.  In Litvak I, a jury convicted Jesse Litvak, an RMBS dealer, of ten counts of 

securities fraud.  The Second Circuit vacated those convictions on evidentiary grounds.  808 F.3d 

at 165.  Although it rejected Litvak’s argument that his misstatements were immaterial to investors 

as a matter of law, see id. at 175-78, it held that the district court improperly excluded expert 
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testimony that he was acting as a principal, not an agent, in arm’s length transactions with the 

investors, see id. at 186-88.  The Second Circuit found that “testimony regarding the 

agent/principal distinction [is] relevant to materiality.”  Id. at 187.  “In determining whether a 

reasonable investor would have found Litvak’s misstatements important in the course of a 

transaction, a jury might construe such statements as having great import to a reasonable investor 

if coming from the investor’s agent.”  Id.  “If, on the other hand, Litvak was acting on his own 

behalf (i.e., as a principal), and not as the purported victims’ agent, a jury may well construe that 

relationship as providing a distance between Litvak and a reasonable investor, which may tend to 

show that his statements could not have been reasonably viewed as important in the course of a 

transaction.”  Id.  That is precisely the argument that Mr. Im is making here.  See pp. 6-10 supra.   

The Second Circuit’s sufficiency holding does not help the SEC in this case.  The court 

concluded that “[t]he trial record includes testimony from several representatives of Litvak’s 

counterparties that his misrepresentations were ‘important’ to them in the course of the transactions 

on which the securities fraud charges were predicated, and that they or their employers were 

injured by those misrepresentations.”  808 F.3d at 175-76 (citations omitted).  “This testimony,” 

the Second Circuit held, “precludes a finding that no reasonable mind could find Litvak’s 

statements material.”  Id. at 176.  The court identified three specific categories of testimony:  

(1) the counterparties or their employers were “injured” by the misrepresentations; (2) if the 

counterparties had known the truth, they would have cancelled the trade; and (3) the counterparties 

would have refused to do business with Litvak in the future.  Id. at 167-168 nn. 5 & 6, 176. 

This case is easily distinguishable.  First, no counterparty (save the unreasonably mistaken 

Mr  testified that “they or their employers were injured by [Mr. Im’s] misrepresentations.”

Id. at 176.  The SEC has put forth no evidence that the counterparties suffered a single dollar’s 

REDACTED
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worth of damage.  See pp. 16-17 supra; 56.1 ¶ 64.  Even the SEC’s own expert offered no opinion, 

and no testimony, that the purported victims would have purchased the bonds for less if they had 

known about Mr. Im’s misrepresentations.  Ex. B, Koltermann Tr. 207:12-208:11, 214:7-215:16. 

Second, no counterparty testified that they “would have either tried to rip up the trade or 

try to get compensation for the difference” if they had known the truth about Mr. Im’s alleged 

misrepresentations.  Litvak I, 808 F.3d at 168 n.6.  To the contrary, purported “victims” testified 

that they bought the bond at a price supported by their model, there were no better offers available 

at that time, and they would still have executed the trade if they knew the truth.  See pp. 16-17 

supra; 56.1 ¶¶ 65, 66. 

Third, there is no evidence that knowledge of Mr. Im’s misrepresentations “would have 

affected us doing future business with him” or “affected our relationship with [the dealer].”  Litvak 

I, 808 F.3d at 167 n.5.  Here

See 56.1 ¶ 70; see, e.g., Ex. H, Pei Tr. 111:25-112:19; Ex. D, Maitland Hudson Tr. 108:2-

110:8, 172:17-22. 

Litvak II.  At his retrial, a jury convicted Litvak of one count of securities fraud.  Litvak II, 

889 F.3d at 59.  The Second Circuit rejected Litvak’s challenge to the denial of his motion for a 

judgment of acquittal, holding that the government’s evidence was sufficient to support a 

conviction as a matter of law.  Id. at 66-67.  But again, the court vacated the conviction and 

remanded for a new trial on evidentiary grounds.  Id. at 72.  And again, the Second Circuit based 

this decision on the agent-principal distinction:  It held that Litvak’s conviction was tainted by 

testimony from Brian Norris, one of Litvak’s counterparties, that Litvak had been acting as his 

agent in executing his trades.  Id. at 67.  It explained that “Norris’s indisputably idiosyncratic and 
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unreasonable viewpoint is not . . . probative of the views of a reasonable, objective investor in the 

RMBS market.”  Id. at 69 (emphasis added).  It was therefore irrelevant.  Id. 

In declining to reverse Litvak’s conviction, the court considered and rejected the same 

materiality argument that Litvak had made in Litvak I: that the “misstatements cannot, as a matter 

of law, be material because they were not relevant to the intrinsic value of the bond, at best 

affecting only the negotiation over price.”  Id. at 67 (quotation marks and citation omitted).  But 

the Second Circuit again relied on the facts above that are wholly absent here, including that 

Litvak’s “misstatements increased Jefferies’s profit by about $73,000.”  Id. at 66 n.6.   

*   *   * 

Because there is no genuine dispute that Mr. Im’s alleged misstatements were immaterial, 

the SEC’s claims fail, summary judgment should be granted in Mr. Im’s favor, and the SEC’s 

claims should be dismissed with prejudice.   

II. NO RATIONAL JURY COULD FIND THAT MR. IM ACTED WITH SCIENTER. 

The SEC has also failed to raise a genuine dispute of fact regarding whether Mr. Im acted 

with scienter.  Scienter is a mental state “embracing intent to deceive, manipulate, or defraud.”  

Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n.12 (1976).  The SEC “must produce evidence 

(1) showing that the defendant[] had motive and opportunity to commit fraud, or (2) constituting 

strong circumstantial evidence of conscious misbehavior or recklessness.”  S.E.C. v. Yorkville 

Advisors, LLC, 305 F. Supp. 3d 486, 511 (S.D.N.Y. 2018).  Neither prong has support in the record.   

A. The SEC Has Failed To Raise A Genuine Dispute That Mr. Im Had A Motive 
To Commit Fraud. 

To establish a motive to commit fraud, the SEC had to adduce evidence of “concrete 

benefits that could be realized by one or more of the false statements and wrongful nondisclosures 

alleged.”  Kalnit v. Eichler, 264 F.3d 131, 139 (2d Cir. 2001); see also S.E.C. v. Treadway, 430 F. 
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Supp. 2d 293, 331 (S.D.N.Y. 2006).  The SEC alleges that Mr. Im was motivated to defraud 

counterparties by a desire to (1) increase profits for Nomura and (2) maximize his own 

discretionary bonus.  See Compl. ¶¶ 4, 5, 17, 32, 41.   

Both theories are contrary to the law.  The “concrete benefit” necessary for scienter must 

go “beyond desire for [a] corporation to appear profitable or . . . to increase officer compensation.”  

Treadway, 430 F. Supp. 2d at 331.  It must also go beyond the mere “desire to earn [ ] fees”; if 

that were sufficient, it “would read the scienter requirement out of the statute.”  Edison Fund v. 

Cogent Inv. Strategies Fund, Ltd., 551 F. Supp. 2d 210, 227 (S.D.N.Y. 2008) (citation omitted).  

Likewise, “bonus compensation is not the type of ‘concrete and personal’ benefit upon which a 

finding of motive to commit securities fraud can be based.”  Wyche v. Advanced Drainage Sys., 

Inc., 710 F. App’x 471, 473 (2d Cir. 2017).  “If scienter could be pleaded solely on the basis that 

defendants were motivated [to] . . . increase their compensation, virtually every company in the 

United States . . . could be forced to defend securities fraud actions.”  ECA, Local 134 IBEW Joint 

Pension Tr. Chicago v. JP Morgan  Chase Co., 553 F.3d 187, 201 (2d Cir. 2009); see also SEC v.  

Yorkville Advisors, LLC, 305 F. Supp. 3d 486, 512-13 (S.D.N.Y. 2018) (granting summary 

judgment because the SEC “fail[ed] to point to any evidence that [the individual defendants] could 

have derived a concrete or personal benefit from their alleged fraud,” and rejecting the argument 

that the defendants were motivated to make misrepresentations from a desire to generate profit, 

obtain management fees, and enhance compensation incentives).   

In its ruling on Mr. Im’s motion to dismiss, the Court held that the SEC had adequately 

alleged a motive on the ground that “Im’s financial gain was far more direct” than in cases like 

ECA; “per the Complaint, Im made $3.79 million in bonuses from Nomura based in significant 

part on the performance of the CMBS desk, which was inflated through the alleged fraud.”  Im, 
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2018 WL 840094, at *3.  We respectfully disagree with this decision, and ask the Court to 

reconsider it based on the authorities noted above and the SEC’s failure to prove that Nomura’s 

CMBS desk’s profits were inflated through the alleged fraud, or how such (non-existent) inflation 

impacted Mr. Im’s compensation.  Indeed, as discussed at pages 16-17, above, the SEC failed to 

adduce any evidence that the counterparties would have purchased the CMBS bonds at a lower 

price, or sold the CMBS bonds at a higher price, had Mr. Im told the truth.   

B. The SEC Has Failed To Raise A Genuine Dispute That Mr. Im Engaged In 
Conscious Misbehavior Or Recklessness. 

To establish conscious misbehavior or recklessness, the SEC had to show that Mr. Im’s 

conduct was “highly unreasonable” and “an extreme departure from the standards of ordinary care 

to the extent that the danger was either known to the defendant or so obvious that the defendant 

must have been aware of it.”  Kalnit, 264 F.3d at 139, 142.  The SEC offers three allegations to 

support this scienter theory: that Mr. Im (1) “fabricated entire negotiations and conversations with 

third parties” who did not exist (Compl. ¶ 3); (2) “bragged” to a counterparty-seller that he 

“intentionally misled the buyer by lying about Nomura’s purchase price,” thereby inflating 

Nomura’s profit (id. ¶ 40; see also id. ¶ 42); and (3) violated Nomura’s internal policies (id. ¶¶ 15-

17, 39).  Each allegation fails.   

Fabricated conversations.  The SEC’s first allegation is a mere restatement of the SEC’s 

allegation that Mr. Im made false statements.  But a misstatement is a separate element from 

scienter.  See, e.g., Zucco Partners, LLC v. Digimarc Corp., 552 F.3d 981, 1004 (9th Cir. 2009) 

(rejecting plaintiff’s “invitation to undermine the [ ] distinct requirements for pleading falsity and 

scienter”).  And in any event, the only evidence developed on this issue demonstrates that it was 

common practice for market participants to use fictitious buyers and sellers as a negotiating tactic 
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to defer pressure on price.  See 56.1 ¶ 71; Ex. I, Im Tr. 374:13-17; cf. Ex. A, Burnaman Tr. 140:10-

141:12.  That is not an instrument of fraud.   

Boasting about misrepresentations.  In its motion-to-dismiss ruling, the Court upheld the 

complaint’s allegations of scienter based on an “electronic conversation with a trader who had sold 

[Mr. Im] securities.”  Im, 2018 WL 840094, at *4.  This exchange was as follows:  

Im: he paid 78-24 

Seller: per[f]ect 

Im: I told him I [bought] at 78-8 actually 

Im: sshhhhh 

Im: :-) 

Seller: ha 

Seller: nice one.   

Compl. ¶ 45.   

This Court acknowledged that Mr. Im “ma[de] a fairly strong counterargument that the fact 

that he told a counterparty—with whom he would presumably make deals in the future—about his 

misstatements shows that this practice was commonplace in the industry and not fraudulent.”  Im,

2018 WL 840094, at *4.  But “at this point in the case,” the Court found, “the role of the seller in 

this scheme is unclear,” and thus the Court could not “read that conversation to completely negate 

the scienter allegations.”  Id.  It is no longer unclear.  The SEC has adduced no evidence that the 

seller in this conversation played a “role” in any fraudulent “scheme.”  In fact, the only evidence 

developed shows the opposite is true:  the “sshhhhh” statement was a “jok[e],” Ex. I, Im Tr. 335:6, 

and  Ex. D, Maitland Hudson Tr. 172:13-174:19.  See 56.1 ¶¶ 72, 73.  Again, “[t]ime 

and discovery [have] show[n] that Im’s statements were commonplace in the industry, and that 

nobody really relied on them.”  Im, 2018 WL 840094, at *4. 

Nomura’s corporate policies.  The SEC alleges next that Mr. Im was aware of “relevant 

policies and training materials relating to integrity and accuracy in customer communications 

when he engaged in the misconduct alleged . . . and [d]espite his knowledge of [those] policies 

REDACTED
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and the requirement that he comply with those policies, Im deliberately lied to customers to inflate 

the profits of the CMBS desk and thereby line his own pockets.”  Compl. ¶¶ 15, 17.  The SEC 

points to three policies in particular: one requiring that “communications with clients (or 

prospective clients) must be truthful, fair and balanced” (Compl. ¶ 15); another that 

“communications must be truthful, balanced and in good taste, must not omit material facts and 

must not use language that is misleading, promising, or exaggerated” (id.); and a third enacted 

after Litvak’s indictment stating that “[f]irst and foremost for everyone is Do Not Lie” (id. ¶ 16).  

These generalized, aspirational statements do not come close to establishing scienter.  

Courts have consistently held that a violation of accepted “best practices” or “industry standards” 

does not itself constitute strong circumstantial evidence of scienter.  Stevelman v. Alias Research, 

Inc., 174 F.3d 79, 84 (2d Cir. 1999) (rejecting plaintiff’s argument that defendant’s “disregarding 

of GAAP and industry standards in its financial reporting is itself strong circumstantial evidence 

of conscious misbehavior or recklessness”); O’Gara v. JP Morgan Chase & Co. (In re JPMorgan 

Auction Rate Sec. Mktg. Litig.), 867 F. Supp. 2d 407, 424 (S.D.N.Y. 2012) (“violation of industry 

standards does not in itself constitute strong circumstantial evidence of conscious misbehavior or 

recklessness”); see also Chill v. Gen. Elec. Co., 101 F.3d 263, 270 (2d Cir. 1996) (same).  That is 

no surprise, because it is the law—not corporate policy—that governs Mr. Im’s liability.  That 

distinction is underscored by the SEC’s misplaced reliance on Nomura’s 2013 “do not lie” policy, 

based upon the January 2013 indictment of RMBS trader Litvak.  That indictment (and the 

resulting Nomura policy) was predicated upon the legally incorrect assumption that a dealer acts 

as an agent to, and on behalf of, investor counterparties.  See Litvak II, 889 F.3d at 69; Litvak I, 

808 F.3d at 187-88. 

Because the SEC has failed to establish scienter, its claims each fail.     
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III. THERE IS NO EVIDENCE OF A MISSTATEMENT IN TRADE 5. 

The SEC’s allegation of wrongdoing with respect to Trade 5 is premised on the erroneous 

assumption that Shaun Heelan’s bid from Friday, April 23, 2010 was still active on Monday, April 

26, 2010.  See Compl. ¶¶ 63-65; see also 56.1 ¶¶ 74-75.  Even the SEC’s expert agrees that bids 

and offers clear at the end of each trading day and do not carry over to the next trading day without 

being refreshed.  56.1 ¶ 76; Ex. B, Koltermann Tr. 165:23-167:12; Ex. D, Maitland Hudson Tr. 

96:17-24; Ex. Tr. 52:7-17; Ex. Tr. 70:6-19; Ex. F, Jordan Tr. 20:2-15.  

Accordingly, as of the close of the trading day on April 23, 2010, Mr. Heelan’s bid was no longer 

operative.  His bid from Friday therefore had no relevance to Mr. Im’s conversation with the seller 

of the bond on the next trading day—Monday, April 26, 2010.  And the SEC has failed to adduce 

evidence of any bid by Mr. Heelan on Monday, April 26.  56.1 ¶ 79.  Accordingly, there is no 

evidence that Mr. Im misstated anything to the seller in Trade 5. 

IV. THE SEC’S AIDING AND ABETTING CLAIMS LIKEWISE FAIL. 

Because the SEC has failed to raise a triable issue of fact as to an essential element of an 

aiding and abetting claim, i.e., “the existence of a securities law violation by the primary 

wrongdoer,” Armstrong v. McAlpin, 699 F.2d 79, 91 (2d Cir. 1983), those claims should also be 

dismissed. 

REDACTED REDACTED
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CONCLUSION 

For these reasons, Defendant James Im’s motion for summary judgment should be granted 

in its entirety and the complaint dismissed with prejudice.   

Dated:  New York, New York 

October 18, 2019 
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